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Commissioners }.{rirphy and lvlacduff

Franeis V. Dow, Hearing Officer

Arthr:r & Dorothy Swiatovy, application
for rerision or refund of an assessment
of personal income taxes under Article 16
and unincorporated business taxes under
Article 16-A of the Tax l,aw for the year
]-959

A hearing w:ith reference to the above matter was held
me at 80 Centre Street, New York, New York, on October J,
The appearances and the evidence produ-ced were as shown
stenoliaphic n:inutes submitted herewith.

The issue inyolve{ herein is whether the occupational
activit ies of the taxpayer constltute the practice of a profession
uncier the provi-sions bf section 386 of the Tax Law.

A notice of addltional assessment d.ated Janr:ary 51 196?
(Assessment No. 

'glF-2366Ab) 
rvas issued disallowing buslness

expenses, contributlons and medical expenses in the amorlnt of
$frZSg.14 as unsubstantiated. to confornr wlth the Federal audit
of'tfre taxpayersr ret,urn and hol*ing that hj-s business activities
were subjett'to unincorporated. business tax. The taxpayer d:id
not offer any proof to substantiate the deductions.

The taxpayer was a self-enployed airbrush artist who
vras hi.red by advbrf,ising agencies aird public relations organiza-
ti-ons. His work consisted.-of the use of an airbrush for
ad.vertising to draw pictures, backgroundg, enhance photographst
correct colors, add iettering and assernble advertising-layouts
for their publication ln newspapers, magazj.nes and biJ.lboards,
and their irse in televisron cbrnnercials. His lncome was derived
from personal services and capital was not a material income
proCuling factor. The taxpayLr contended that he was practicing
a profession.

I am of the opinion that the actiuities of the taxpayer-
were those of a commerciaL artist and t'herefore were subject to the
unlncorporated. business tax j.n accordance vrith the decisions in
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For the reasons
the Tax
the forr:

stated above, I recommend that
Comm:ission in the above matter

submitted herewi-th.
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